
 

SIDLEY AUSTIN LLP 
1501 K STREET, N.W. 
WASHINGTON, D.C. 20005 
+1 202 736 8000 
+1 202 736 8711 FAX 
 
 
AMERICA  •  ASIA PACIFIC  •  EUROPE 

 
 
 
 
 
 
JYOUNG@SIDLEY.COM 
+1 202 736 8677 

 

SIDLEY AUSTIN (DC) LLP IS A DELAWARE LIMITED LIABILITY PARTNERSHIP DOING BUSINESS AS SIDLEY AUSTIN LLP AND PRACTICING IN AFFILIATION WITH OTHER 
SIDLEY AUSTIN PARTNERSHIPS. 
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Washington, DC 20554 

May 21, 2019 

Ex Parte Submission 

Re: CenturyLink Petition for Declaratory Ruling, WC Docket No. 10-90, CC Docket 
No. 01-92 

I write on behalf of AT&T Services, Inc. (”AT&T”) to address a number of ex parte filings 
recently submitted by CenturyLink.1  The filings ostensibly offer support for its Petition for a 
Declaratory Ruling,2 in which it asked the Commission to declare that its 2011 rules permit a 
provider of voice over internet protocol (“VoIP”) services to collect end office local switching 
access charges on over-the-top VoIP traffic, notwithstanding the D.C. Circuit’s decision that 
vacated and remanded the Commission’s prior ruling that such charges were permissible.3 

CenturyLink’s recent filings fail completely to address the D.C. Circuit’s criticisms of the 
Commission’s prior order.  Indeed, the AT&T decision is not mentioned—even once—in any of 
the multiple filings recently made by CenturyLink.  Yet, as AT&T has explained, the D.C. Circuit 
set forth a series of issues that the Commission (and any supporters of end office charges on over-

                                                 
1 See, e.g., Letter from Joseph C. Cavender, CenturyLink, to Marlene H. Dortch, FCC, WC Docket Nos. 
10-90 et al., dated April 1, 2019 (“CenturyLink 4/1/19 Ex Parte”); Letter from Joseph C. Cavender, 
CenturyLink, to Marlene H. Dortch, FCC, WC Docket Nos. 10-90 et al., dated March 27, 2019 
(“CenturyLink 3/27/19 Ex Parte”); Letter from Joseph C. Cavender, CenturyLink, to Marlene H. Dortch, 
FCC, WC Docket Nos. 10-90 et al., dated March 15, 2019 (“CenturyLink 3/15/19 Ex Parte”); Letter from 
John T. Nakahata, Counsel for CenturyLink, to Marlene H. Dortch, FCC, WC Docket Nos. 10-90 et al., 
dated Nov. 28, 2018 (“CenturyLink 11/28/18 Ex Parte”); Letter from Joseph C. Cavender, CenturyLink, to 
Marlene H. Dortch, FCC, at 1, WC Docket Nos. 10-90 et al., dated April 30, 2019 (“CenturyLink 4/30/19 
Ex Parte”). 
2 Petition of CenturyLink for a Declaratory Ruling, WC Docket No. 10-90, at 1 (filed May 11, 2018) 
(“Pet.”). 
3 AT&T Corp. v. FCC, 841 F.3d 1047 (D.C. Cir. 2016) (“AT&T”), vacating and remanding, Declaratory 
Ruling, Connect America Fund, 30 FCC Rcd. 1587 (2015) (“Declaratory Ruling”).  The Commission set 
forth rules applicable to “VoIP-PSTN” traffic, including both facilities-based and over-the-top VoIP, in 
2011.  See 47 C.F.R. §§ 51.903, 51.913; Transformation Order, 26 FCC Rcd. 17663, ¶¶ 933-71 (2011).   
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the-top VoIP traffic) would need to address on remand.4  CenturyLink’s failure to provide 
reasonable answers to these critical issues in its Petition and its recent ex parte filings is fatal to its 
request for declaratory ruling.   

Rather than respond to the court’s decision in AT&T or defend the arguments proffered in 
its Petition, CenturyLink’s recent ex parte filings make new arguments that three of its most recent 
letters distill into four categories.  CenturyLink 4/1/19 Ex Parte at 1-3; CenturyLink 3/27/19 Ex 
Parte at 1-3; CenturyLink 3/15/19 Ex Parte at 1-3.   

Its most prominent new argument is confusing and highly technical, but CenturyLink 
seems to contend that, because distinguishing between facilities-based and over-the-top VoIP 
traffic may pose difficulties for certain types of business VoIP services, end office charges should 
always apply to all forms of over-the-top VoIP traffic.  As explained below, this is meritless.  The 
Commission already identified in 2011 the appropriate ways to deal with any such issues:  to use 
existing information, to negotiate in good faith, and/or to develop proxies or a factor for use in 
billing.  See, e.g., Transformation Order, ¶¶ 959, 960-63.  Indeed, most if not all carriers (including 
CenturyLink and its affiliate Level 3) already have processes defined in their tariffs to address 
standard billing anomalies, such as factors for PIU (Percent Interstate Usage), PLU (Percent Local 
Usage), and PVU (Percent VoIP Usage).  A similar process could be used to develop a factor to 
resolve over-the-top VoIP billing issues.  CenturyLink’s remaining three new arguments, which 
cite to (1) the Transformation Order’s NPRM, (2) the RAO 21 Reconsideration Order, 12 FCC 
Rcd. 10061 (1997) (“RAO Recon Order”), and (3) CenturyLink’s tariff, are also meritless.   

* * * * 

1. CenturyLink’s recent ex parte letters start with the premise that it is “impossible” 
for carriers to distinguish in particular call routing scenarios whether the carrier or its VoIP retail 
partner is providing over-the-top or facilities-based VoIP service.5  Under this view, carriers 

                                                 
4 AT&T, 841 F.3d at 1051-56; see Reply Comments of AT&T on CenturyLink Pet. for Decl. Ruling, WC 
Docket No. 10-90, at 2 (July 3, 2018) (“AT&T Reply Comments”) (listing some of the primary issues that 
the D.C. Circuit identified in its decision); see also Comments of AT&T on CenturyLink Pet. for Decl. 
Ruling, WC Docket No. 10-90, at 3-4, 15-20 (June 18, 2018) (“AT&T Comments”). 
5 CenturyLink 11/28/18 Ex Parte at 1 (“it would be impossible” for AT&T to explain “which call scenarios 
permit a LEC to assess end office switching charges and which do not”); see also CenturyLink 3/4/19 Ex 
Parte at 11-14; CenturyLink 4/1/19 Ex Parte at 2.   
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cannot always determine whether to bill end office or tandem charges on particular calls.6  From 
these premises, CenturyLink makes an unjustified leap:  it claims that there is no “non-arbitrary 
basis . . . for distinguishing among these and other arrangements to permit [end office] charges in 
some [scenarios] but not others.”7 

In other words, CenturyLink asserts that, regardless of the text of the Commission’s 2011 
rules or the clear meaning of its precedents, the LEC must be permitted to bill end office charges 
on all VoIP traffic, even where the traffic is indisputably over-the-top VoIP service, and neither 
the LEC or its VoIP partner performs the function of end office switching, i.e. interconnecting 
loops and trunks.   

But the D.C. Circuit has already made clear that the 2011 rules turn on the principle of 
functional equivalence.8  That means the rules and “the Transformation Order allow a VoIP 
provider and its LEC partner . . . to charge for providing the ‘functional equivalent’ of end-office 
switching services, or tandem switching services, as the case might be.”9  Moreover, as the D.C 
Circuit explained, Commission precedent establishes that the “sine qua non” of end office 
switching is “the interconnection of calls with last-mile facilities.”10  Accordingly, and as 
explained above and in AT&T’s Comments (at 4-15), a LEC-VoIP partnership may charge end 
office switching when it provides interconnection with last-mile facilities, and tandem switching 
charges when it does not.   

                                                 
6 For example, CenturyLink contends that, if a business uses a VoIP application such as Microsoft’s Skype 
for Business, the business’s employees may make calls that have a number of different call flows that would 
be billed differently under the 2011 rules.  CenturyLink claims that such an employee may make some calls 
“in which the LEC has provided the connectivity to the PSTN, the VoIP service, and an IP-VPN over an 
MPLS connection to the caller’s premises” (end office), whereas at other times the employee may make 
calls that access the VoIP service via the Internet using third-party providers (tandem).  See CenturyLink 
11/28/18 Ex Parte at 3-5 (detailing various scenarios). 
7 CenturyLink 11/28/18 Ex Parte at 5.   
8 AT&T, 841 F.3d at 1049.  Indeed, that is clear from the text of the rules themselves, see 47 C.F.R. 
§§ 51.903(d), (i) (defining services that can be tariffed in part based on functional equivalence). 
9 AT&T, 841 F.3d at 1049.  See also Dissenting Statement of Commissioner Ajit Pai, Connect America 
Fund, 30 FCC Rcd. 1587, 1615 (2015) (“Pai Dissent”) (“[p]utting this all together, a LEC may collect end 
office switching charges if and only if that LEC or its VoIP partner actually performs the functional 
equivalent of end office switching”); Dissenting Statement of Commissioner Michael O’Rielly, Connect 
America Fund, 30 FCC Rcd. 1587, 1620-21 (2015) (“O’Rielly Dissent”) (same). 
10 AT&T, 841 F.3d at 1051; Pai Dissent, 30 FCC Rcd. at 1615 (“So what is the IP equivalent of end office 
switching?  Our precedent makes clear that it is the interconnection of calls with last-mile facilities.”). 
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CenturyLink has not identified any flaw in the principle that interconnection with loops 
distinguishes end office switching from tandem switching—nor could it, given the substantial 
precedent on this issue.11  Nor does CenturyLink ever explain why that principle cannot be applied 
to the various scenarios it describes.  The issue before the Commission is simply whether, under 
its 2011 rules, over-the-top LEC-VoIP partnerships provide the functional equivalent of end office 
switching, and CenturyLink’s identification of various call flows does not address that issue.12  

Moreover, CenturyLink’s proposed solution to these call scenarios—the issuance of 
another declaratory ruling on a retroactive basis that end office switching charges have been 
permitted since 2011 on all over-the-top VoIP calls—is untenable and would be unlawful.  There 
is nothing in the 2011 rules, the text of the Transformation Order, or the Commission’s precedents 
that even suggests that the Commission meant to allow end office switching on all VoIP calls, 
regardless of the functions actually being performed, merely because of perceived difficulties in 
identifying the functions (and thus the applicable rate) that LEC-VoIP partnerships provide on a 
subset of particular calls.  Indeed, as explained below, the Transformation Order confirms that the 

                                                 
11 See, e.g., AT&T, 841 F.3d at 1052-53, 1056; RAO Recon Order, ¶ 11; Letter from David L. Lawson, 
Counsel for AT&T, to Marlene H. Dortch, FCC, at 6-8 & nn.11, 12, 13, 14, WC Docket No. 10-90 et al., 
dated January 17, 2013 (“AT&T 1/17/13 Ex Parte”); AT&T Corp. v. YMax Commc’ns, 26 FCC Rcd. 5742 
(2011) (“YMax Order”); Transformation Order, ¶ 969; cf. Pai Dissent at 1619 (“it’s no surprise that VoIP 
providers performing differing functions would entitle LECs to differing intercarrier compensation, nor that 
a VoIP provider that interconnects a call with a customer’s last-mile facility performs the function of end 
office switching whereas a VoIP provider that transmits calls to an unaffiliated ISP for routing over the 
Internet does not”).  
12 CenturyLink’s focus on analogies to a PBX in the TDM world (and on business VoIP services in general) 
do not respond to the D.C. Circuit’s criticisms, for at least two reasons.  See CenturyLink 11/28/18 Ex Parte 
at 2-4; CenturyLink 3/4/19 Ex Parte at 11-12.  First, CenturyLink’s arguments are, at most, an argument 
about whether particular calls should be considered facilities-based or over-the-top; they do not call into 
question the underlying principle that end office charges are appropriate only where the LEC-VoIP 
partnership interconnects with last-mile facilities.  CenturyLink’s Petition only requires the Commission to 
address the D.C. Circuit’s remand and articulate this general principle; the Commission at this juncture 
does not have to resolve more particularized disputes about whether specific types of calls are over-the-top.  
Second, even assuming, arguendo, that CenturyLink were right about these specific types of business 
services, it does not follow that the 2011 rules could or should be construed to permit end office charges 
for any other types of over-the-top VoIP calls.    
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opposite is true.  CenturyLink’s new argument is merely a post hoc rationalization (or an argument 
that the rule should be changed prospectively), not a valid interpretation of the 2011 rules.13   

At most, CenturyLink has identified a purported practical problem of implementation.    
The solution to this issue, to the extent it exists, is not to abandon the principle of functional 
equivalence—indeed, the text of the rules prohibit CenturyLink from ignoring this principle (e.g., 
47 C.F.R. §§51.903(d), (i) (allowing charges when “functionally equivalent” services are 
provided).  Rather, parties should rely on the mechanisms and considerations that the Commission 
already identified in the Transformation Order, such as the use of a factor.  Transformation Order, 
¶¶ 959-63. 

The sort of potential problem CenturyLink claims to have identified is not new:  LECs have 
used jurisdictional factors for decades in cases where it is difficult to determine whether a 
particular call is subject to interstate or intrastate charges.14  In this regard, the call scenarios that 
CenturyLink claims are “impossible” to bill properly also arose when intrastate access rates were 
different than interstate rates.  For example, a caller might use a particular calling service in her 
office in Washington, D.C. to speak with a caller located in Virginia, and then place the same call 
using the same service (and same DC-based telephone number) remotely after taking the metro 
over the border to her home in Virginia.  To bill intrastate or interstate access on those two calls 
(to the extent call detail records were insufficient), carriers developed various methods or factors 
to account for the nomadic nature of the service.  They did not—as CenturyLink now suggests for 
VoIP calls—simply abandon ship and treat intrastate and interstate calls as identical.  Even today, 
when the rates for interstate and intrastate calls are usually at parity, carriers often use factors or 
other methods and bill the traffic separately pursuant to interstate and intrastate tariffs.  See, e.g., 
Transformation Order ¶ 963 & n.1991. 

Notably, the Transformation Order itself contemplates the use of such factors.  E.g.¸ 
Transformation Order, ¶¶ 959-63.  In that order, the Commission encouraged carriers to use  
“jurisdictional factors or the like” to distinguish toll VoIP-PSTN traffic from other VoIP-PSTN 

                                                 
13 See AT&T, 841 F.3d at 1054 (vacating and remanding because in the 2015 ruling “the Commission has 
not pointed to anything in the Transformation Order from which a reader would understand that it meant 
for specific services provided by over-the-top VoIP-LEC providers to qualify as the functional equivalent 
of end office switching and not tandem switching.”). 
14 Moreover, although some VoIP services can be nomadic in nature (unlike most traditional fixed wireline 
services), wireless services are also nomadic, and carriers developed methods to bill access on wireless 
calls where the telephone number may not have provided “the actual geographic end points of a call.”  
Transformation Order, ¶ 962.   
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traffic, in light of the “recognized limitations of such information.”15  The Commission made clear 
that, absent negotiated arrangements, carriers would include specific tariff provisions to facilitate 
the use of such factors, including requirements for supporting information such as “traffic studies 
or other reasonable analysis that are subject to audit,” so long as they were a “reasonable tool (in 
addition to information the terminating LEC has about VoIP customers it is serving).”  Id. ¶ 963.  
Many LECs—including CenturyLink’s Level 3 affiliate—have filed such tariff provisions, 
allowing them (i) to request information from access customers to determine the overall percentage 
of VoIP traffic and (ii) to verify and audit the information.16   

So too if a LEC-VoIP partnership needs to determine the percentage of traffic that must be 
billed at no more than the tandem rate, it can establish a reasonable factor or come to some other 
agreed-upon arrangement.17  Consistent with the Transformation Order’s procedures, such a factor 
should be subject to audit, and the LECs should provide, upon request, the types of information 
listed in CenturyLink/Level 3’s current tariff, so their access customers can verify and/or audit the 
LECs’ charges for over-the-top VoIP traffic.  See, e.g., Att. A, § 3.4.10 (Level 3 factor verification 
process).   

The bottom line, however, is that the Commission need not (and should not) further resolve 
these specific types of implementation issues in ruling on the Petition and responding to the remand 
in AT&T.  The issue before the Commission is whether the 2011 rules permit a LEC-VoIP 
partnership providing over-the-top VoIP services to charge end office or tandem switching 
charges.  As AT&T has explained, the only reasonable response to the D.C. Circuit’s remand is to 
issue a declaratory ruling confirming that the rule permits LEC-VoIP partnerships to assess only 
tandem charges for such over-the-top traffic.  Carriers can work out, in the ordinary course of 
                                                 
15 See Transformation Order, ¶¶ 962-67 (to identify VoIP traffic, no “particular call detail information” is 
required but carriers can supplement such information with “the use of jurisdictional factors or the like”); 
id. ¶ 963 (carriers may use factors “in addition to information the terminating LEC has about VoIP 
customers it is serving”).   
16 E.g., Attachment A, Level 3 Communications, LLC, Tariff F.C.C. No. 4, §§ 3.4.6 (“Identification and 
Rating of VoIP-PSTN traffic); id. § 3.4.10 (“[Percent VoIP Usage (“PVU”)] Factor Verification”) (Level 
3 can request an “overview of the process used to determine the PVU factors, the call detail records, 
description of the method for determining how the end user originates and terminates calls in IP format, 
and other information . . . in order to validate the PVU”). 
17 Transformation Order, ¶¶ 812, 960, 963-64 (“Although we will allow tariffs during the transition to bill-
and-keep, we reaffirm . . . that good-faith negotiations generally are preferable to tariffing as a means of 
implementing carriers’ compensation obligations”).  Carriers can thus reach negotiated agreements as to 
the amounts of over-the-top VoIP traffic.  Alternatively, to the extent the access revenues associated with 
a particular VoIP product that contains a mix of facilities-based and over-the-top VoIP calling are relatively 
small, a LEC may decide that it will forgo some access revenue and bill all of the access services on the 
mixed VoIP product as though it were all over-the-top VoIP calling.   
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business, the specifics of how factors may or may not apply to particular situations under that 
rule.18 

2. CenturyLink also argues that the fact that the Commission expanded the scope of 
the final rule to cover all VoIP-PSTN traffic, rather than just interconnected VoIP services as 
proposed in the NPRM, somehow shows that the Commission intended end office switching 
charges to apply to all VoIP-PSTN traffic.19  CenturyLink is confusing two distinct issues.  The 
Transformation NPRM actually cuts the other way:  as CenturyLink acknowledges, the 
Commission specifically sought comment on whether the rules “should distinguish between 
facilities-based ‘fixed’ and ‘nomadic’ interconnected VoIP”—illustrating that the Commission 
already recognized that fixed and over-the-top VoIP services differed in important ways.20   

Although the final rule expanded the scope of the rule to all VoIP-PSTN traffic, the salient 
point for present purposes is that the Commission also adopted both an end office and a tandem 
charge, both of which turn on functional equivalence.21  The fact that a LEC-VoIP partnership may 
charge only for the services they provide, and that they may assess end office or tandem switching 
charges only if they provide the functional equivalent of such a service, establishes different 
compensation rules for “fixed” and “nomadic” VoIP services, as contemplated in the NPRM.  The 
expansion of the final rule to all VoIP-PSTN services has nothing to do with the issue of whether 
end office or tandem charges apply to over-the-top VoIP traffic. 

CenturyLink also claims that the Commission “rejected” AT&T’s argument that different 
rules should apply to fixed and nomadic VoIP, but CenturyLink is again confusing two distinct 
issues.22  After explaining in the text of the order that the rules permit a LEC to charge only for 
the “functions performed by it and/or by its retail VoIP partner,” Transformation Order, ¶ 970 
                                                 
18 In fact, CenturyLink and AT&T are already in litigation over the particulars of how factors may or may 
not apply to LEC-VoIP traffic that the companies bill each other for VoIP-PSTN traffic.  AT&T Corp. v. 
Level 3 Commc’ns, LLC, No. 18-cv-00112-RM-MEH (D. Colo.); compare CenturyLink 11/28/18 Ex Parte 
at 6 (alluding to this litigation).  This declaratory ruling proceeding does not require the Commission to 
resolve or opine on such issues.   
19 See, e.g., CenturyLink 4/1/19 Ex Parte at 1-2; CenturyLink 3/4/19 Ex Parte at 9-11 (citing Notice of 
Proposed Rulemaking and Further Notice of Proposed Rulemaking, Connect America Fund, 26 FCC Rcd. 
4554, ¶ 612 (2011) (“Transformation NPRM”), and Transformation Order ¶ 941).   
20 See Transformation NPRM ¶ 612; see also id. ¶ 612 n.925 (equating “nomadic” VoIP with “over-the-
top” VoIP).  See CenturyLink 3/4/19 Ex Parte at 10; CenturyLink 4/1/19 Ex Parte at 1.   
21 See AT&T, 841 F.3d at 1049 (citing 47 C.F.R. § 51.903(d) & (i); definition of “Tandem-Switched Access 
Service” in the rules “employs a similar ‘functional equivalent’ language”).     
22 See CenturyLink 3/4/19 Ex Parte at 10-11 (citing Transformation Order ¶ 970 n.2025); CenturyLink 
3/27/19 Ex Parte at 1-2.   
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(emphasis added), the Commission dropped a footnote rejecting the notion that permitting access 
charges on over-the-top VoIP calling would be imposing charges on “the Internet.”23  The 
Commission’s point in the footnote related to the imposition of access charges in general, not end 
office charges.  Contrary to its contention, CenturyLink has not pointed to any language in the 
Transformation Order in which the Commission “declined” to distinguish between fixed and 
nomadic VoIP services for purposes of intercarrier compensation.24   

 3. Contrary to CenturyLink’s claims,25 the RAO 21 Reconsideration Order supports 
the conclusion that over-the-top LEC-VoIP providers do not provide the functional equivalent of 
end office switching.  Put simply, the D.C. Circuit has already recognized that precedents like the 
RAO 21 Reconsideration Order establish that “interconnection, i.e., the actual connection of lines 
and trunks,” has always been considered the “sine qua non” of end office switching.  AT&T, 841 
F.3d at 1052 (quoting RAO Recon Order, ¶ 11).  As the D.C. Circuit noted, the Commission could 
ignore these precedents in the Declaratory Ruling only by abandoning its longstanding approach 
to “functional equivalence” analysis.  AT&T, 841 F.3d at 1052.  As AT&T has explained, however, 
nothing in the rules or the Transformation Order suggests the Commission intended to adopt a 
special functional equivalence test for VoIP services.26  To the contrary, the Transformation Order 
expressly re-adopted the Commission’s “long standing policy” that LECs “‘should charge only for 
those services that they provide.’”27 

 CenturyLink also misses the point in suggesting, incorrectly, that AT&T has argued that 
the ISP in an over-the-top VoIP call performs end office switching.28  Again, a LEC-VoIP 
partnership may bill for end office switching only if that partnership performs the actual 

                                                 
23 Id. ¶ 970 n.2025 (“we likewise reject claims that permitting the LEC partners of a retail VoIP provider to 
charge the same intercarrier compensation as other LECs would be broadly imposing access charges on the 
Internet”).   
24 Compare CenturyLink 4/1/19 Ex Parte at 1.   
25 See, e.g., CenturyLink 4/1/19 Ex Parte at 2; CenturyLink 3/4/19 Ex Parte at 5-6. 
26 See AT&T Comments at 11-13, 15-16; Pai Dissent, 30 FCC Rcd. at 1618 (“the VoIP Symmetry Rule did 
not adopt any test regarding functionality,” and its use of the term “functional equivalent,” which was 
“codified in other rules” and was “nothing new,” and means that “the FCC implicitly adopted its 
accompanying precedent”); cf. AT&T, 841 F.3d at 1052. 
27 Transformation Order ¶ 970 n.2020 (quoting Eight Report and Order, ¶ 21).  See also Pai Dissent, 30 
FCC Rcd. at 1618 (functional equivalence test was “codified in other rules,” and was “more than a decade 
old when the FCC adopted the [Transformation Order]”); O’Rielly Dissent, 30 FCC Rcd. at 1620 (“Over 
several decades, the Commission has given meaning to the key terms at issue here; namely, ‘end office 
switching’ and ‘functional equivalent.’”). 
28 CenturyLink 3/4/19 Ex Parte at 6 (citing AT&T Comments at 18); CenturyLink 3/27/19 Ex Parte at 2. 
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interconnection of trunks and loops.  AT&T’s point is that the ISP is the only entity in the call flow 
of an over-the-top VoIP call that has any facility that could be considered analogous to, or the 
“functional equivalent” of, a loop.  See AT&T Comments at 18-19.  Since the LEC-VoIP 
partnership is not providing interconnection with any such loop facility, it cannot be providing the 
functional equivalent of end office switching.  Indeed, permitting LEC-VoIP partnerships to 
charge for end office switching in such circumstances would promote harmful arbitrage, because 
over-the-top LEC-VoIP partnerships have not made the sort of investments in neighborhood 
facilities that would justify end office switching’s higher rates.29  

4. CenturyLink also contends that a “straightforward reading of incumbent LEC 
tariffs confirms that such tariffs apply to over-the-top VoIP traffic” and permit end office switching 
charges on those calls.  E.g., CenturyLink March 15 Ex Parte, at 2.  CenturyLink’s arguments are 
wrong.30  AT&T long ago explained that the tariffs of incumbent LECs—including CenturyLink—
have consistently employed a definition of end office switching that expressly requires 
interconnection.  See, e.g., AT&T 1/17/13 Ex Parte at 11 & Att. B (attaching tariff excerpts).   

In particular, CenturyLink’s tariffs have for years defined an “End Office Switch” as “a 
local Company switching system where Telephone Exchange Service customer station loops are 
terminated for purposes of interconnection to trunks.”31  CenturyLink’s definition of an end office 
switch is consistent with decades of precedent incorporated in the 2011 rules.32   

                                                 
29 See AT&T Comments at 17-19; see also O’Rielly Dissent, 30 FCC Rcd. at 1621 (“The charges for end 
office switching have been so high precisely because of the substantial costs of performing the function of 
connecting trunks and loops; costs that are not justified if providers simply place calls onto the Internet.  
Allowing such providers to pocket the difference does nothing to guarantee that they will use it to deploy 
IP networks.  But it does promote artificial competition, marketplace distortions, and arbitrage”); YMax 
Order, ¶ 40.  
30 CenturyLink’s analogy to an ILEC’s delivery of calls to a TDM PBX (CenturyLink 3/4/19 Ex Parte at 
11-12) is flawed.  In sending a call to a PBX, the ILEC has both delivered a call to an end user and performed 
interconnection, i.e., it has taken a call from trunks and placed it on a tangible loop facility terminated to 
the PBX (even if the PBX performed further routing).  By contrast, on an over-the-top call, the LEC-VoIP 
partnership does not perform this interconnection function—rather, it places the calls on the public Internet. 
31 See Att. B (CenturyLink Op. Cos., Tariff F.C.C. No. 11, § 2.6, 1st Rev. Page 2-87) (emphasis added). 
32 See, e.g., RAO Recon Order, 12 FCC Rcd. 10061, ¶ 11 (“interconnection, i.e., the actual connection of 
lines and trunks, is the characteristic that distinguishes end office switching”); AT&T, 841 F.3d at 1051, 
1056; YMax Order, ¶ 40 (end office switching charges are “authorized by law to allow local exchange 
carriers to recover the substantial investment required to construct the tangible connections between 
themselves and their customers throughout their service territory”); AT&T 1/17/13 Ex Parte at 6-8 & nn.11, 
12, 13, 14 (citing many precedents); see also 47 C.F.R. § 51.903(d) (defining “End Office Access Service” 
as the “functional equivalent” of ILEC access service, including ILEC “local switching rate elements”). 
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CenturyLink’s tariffs further provide that it may bill a “Local Switching” charge only when 
CenturyLink “provides the local end office switching, end user line termination, and intercept 
functions necessary to complete the transmission of Switched Access Communications to and from 
end users.”33  In other words, CenturyLink’s tariffs authorize local switching charges when 
CenturyLink provides “end user line termination” and “local end office switching . . . functions”—
and an end office switch function is defined as the termination of customer loops “for purposes of 
interconnection to trunks.”  See Att. B. 

Contrary to the claims in CenturyLink’s recent ex parte filings, end office switching 
charges on over-the-top VoIP calls are prohibited by a “straightforward” reading of CenturyLink’s 
tariffs.  On over-the-top VoIP calls, LECs “do not provide interconnection” and “do not supply a 
last-mile connection.”  AT&T, 841 F.3d at 1054, 1056.  CenturyLink’s tariffs therefore prohibit 
end office charges on over-the-top VoIP calls, because the LEC does not provide any “end office 
switching . . . functions” or any “end user line termination,” as those terms are defined in the tariffs 
and by the Commission’s precedents.   

CenturyLink’s claims that the language in its tariff allows end office switching charges on 
over-the-top VoIP calls are flawed and have been already rejected by the Commission and courts.  
According to CenturyLink, end office charges are appropriate because a LEC’s VoIP partner is an 
“end user” under the tariffs.  See CenturyLink 3/4/19 Ex Parte at 11-12.  This is meritless.  To 
begin with, the VoIP partner is not the “end user” on an over-the-top VoIP call—rather, the “end 
user” is the entity that places or receives an over-the-top VoIP call.34  The VoIP provider is not 
situated at the beginning or end point of an over-the-top VoIP call, but merely performs a limited, 
intermediate routing role where it places calls on the public Internet, so that other broadband 
service providers route the calls to the actual “end users.”  In fact, nothing in the 2011 rules or the 
Transformation Order even remotely suggests that VoIP providers are “end users” for purposes of 
assessing access charges; to the contrary, the Order recognizes that VoIP providers “take the 
position that they are offering unregulated services” to end users.  Transformation Order, ¶ 970.35   

                                                 
33 Att. B (CenturyLink Op. Cos., Tariff F.C.C. No. 11, § 6.1.2, 1st Rev. Page 6-37); see also id. § 6.2, 1st 
Rev. Page 6-45 (entitled “Provision and Description of Switched Access Service;” “The provision of each 
type of Switched Access Service requires . . . [inter alia] the appropriate local switching functions”). 
34 See, e.g., Qwest Commc’ns v. Farmers, 22 FCC Rcd. 17973, ¶ 31 (2007) (“Qwest correctly notes that 
only a carrier whose facilities are used to originate or terminate a call may impose access charges.  The 
Commission has generally used an ‘end-to-end’ analysis in determining where a call terminates.”). 
35 In a closely related context, the Commission has rejected the view that a VoIP provider could be an end 
user.  See, e.g., Numbering Policies for Modern Communications, 30 FCC Rcd 6839, ¶¶ 28, 30, 32 (2015) 
(distinguishing between “end users” and “interconnected VoIP providers or other non-carrier entities” that 
may be assigned telephone numbers by a carrier; such VoIP providers “do not qualify as ‘end users’ or 
‘customers’”) (emphasis added).    
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In any event, even if the VoIP partner were an end user within the meaning of the tariff, 
CenturyLink’s tariffs would still prohibit end office charges on over-the-top VoIP calls.  In 
addition to routing calls to end users, LECs that bill end office switching charges must do so 
consistently with the terms of the tariff that describe that rate element.36  As described above, on 
over-the-top VoIP calls, CenturyLink does not comply with the terms of its tariff that limit its end 
office switching charges—namely, on such calls, CenturyLink does not provide any “end office 
switching . . . functions” or any “end user line termination,” as those terms are defined in the tariffs.   

Both the Commission and the courts have determined that tariff language similar to that 
employed by CenturyLink prohibits end office switching charges on over-the-top VoIP calls.  In 
the YMax Order, the Commission concluded that a LEC’s tariff—which was “model[led]” on 
“common language” found in ILEC tariffs—prohibited end office charges on over-the-top VoIP 
calls because it did not operate any “end office switches” as defined in the tariff.37  Under the tariff, 
which is similar in relevant part to that of CenturyLink, end office switching required termination 
of end user lines for the purposes of interconnection with trunks, and the Commission determined 
that, on the over-the-top VoIP calls, the carrier did “not provide any physical transmission 
facilities” that established point-to-point connections to the called or calling parties.  Id. ¶ 41.  As 
such “the [t]ariff [did] not authorize [the LEC] to assess End Office Switching charges.”38    

CenturyLink’s arguments that its tariffs allow end office charges on over-the-top traffic—
like much of its advocacy in this docket—simply fail to grapple with these precedents.  See AT&T, 
841 F.3d at 1056 (“YMax I represents the Commission’s apparent understanding of the ‘commonly 
understood meaning’ of end office switching around the time of the Transformation Order”). 

Finally, CenturyLink’s glib assertion that the positions of AT&T, Verizon, Chairman Pai, 
Commissioner O’Rielly, and the D.C. Circuit panel are “akin to saying that end office switching 
                                                 
36 To collect under a tariff, a LEC must establish that (1) it has a valid, lawful tariff on file, and (2) it 
“provide[d] its services in exactly the way the carrier describes them in that tariff.”  CoreTel Va. v. Verizon, 
752 F.3d 364, 374 (4th Cir. 2014).  In CoreTel, the court held that, in order to collect end office charges, 
the carrier had to comply with the tariff’s “more specific definition of the particular type of switched access 
service at issue, end-office switched access.”  Id. at 375.   
37 YMax Order, ¶¶ 14, 36-39.  In YMax, the carrier’s tariff provided in relevant part that “[t]he End Office 
Switching rate category establishes the charges related to the use of end office switching equipment, [and] 
the terminations in the end office of end user lines . . .”  Id. n.107.  An “end office switch” was defined as 
a place “where Customer or End User station loops are terminated for purposes of interconnection to other 
station loops, trunks, or access facilities.”  Id. ¶ 37.  These are similar to the terms of CenturyLink’s tariffs.   
38 Id.  The same result occurred in CoreTel, where the carrier’s tariff was similar to that at issue in the YMax 
Order, and the court held that “the language of CoreTel's end-office switching service does not permit that 
specific tariff rate to be applied when CoreTel delivers calls to customers over the public Internet rather 
than using a physical facility ow[n]ed by CoreTel.”  752 F.2d at 375.   
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charges apply to calls made by left-handed people, but not by right-handed people” (CenturyLink 
4/30/19 Ex Parte at 3-4) is a gross mischaracterization.  Under the 2011 rules, there is a clear and 
rational reason why end office switching may not be billed on over-the-top VoIP calls:  the LEC-
VoIP entities do not perform any interconnection function, and instead merely place calls on the 
public Internet.39  The Commission should confirm that this is the only reasonable reading of its 
rules and precedents, and respond to the remand in AT&T by denying CenturyLink’s Petition.   

 
Sincerely, 

 
       /s/ James P. Young 
       ________________________ 
       James P. Young 
       Attorney for AT&T Services, Inc. 
 
 

                                                 
39 See, e.g., Pai Dissent 30 FCC Rcd. at 1615 (under the 2011 rules, “a LEC may collect end office switching 
charges if and only if that LEC or its VoIP partner actually performs the functional equivalent of end office 
switching.  So what is the IP equivalent of end office switching? Our precedent makes clear that it is the 
interconnection of calls with last-mile facilities.”); O’Rielly Dissent, 30 FCC Rcd. at 1620 (“we also know 
that intermediate routing, such as merely placing calls onto the public Internet, does not count” as the 
functional equivalent of end office switching); AT&T, 841 F.3d at 1051-56; AT&T 1/17/13 Ex Parte. 
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SECTION 3 – OBLIGATIONS OF THE CUSTOMER (CONT’D) 
 3.4.6 Identification and Rating of VoIP-PSTN Traffic 
 

This section governs the identification of VoIP-PSTN Traffic that is required 
to be compensated at interstate access rates unless the parties have agreed 
otherwise by the F.C.C. in its Report and Order in WC Dockets Nos. 10-90, 
etc., F.C.C. Release No. 11-161 (November 18, 2011) (F.C.C. Order). 
Specifically, this section establishes the method of separating VoIP-PSTN 
Traffic from the Customer’s traditional intrastate access traffic, so that VoIP-
PSTN Traffic can be billed in accordance with the F.C.C. Order.  VoIP-PSTN 
Traffic identified in accordance with this tariff section will be billed at rates 
equal to the Company’s applicable tariffed interstate switched access rates as 
set forth in Section 15, following. 

 
Calculation and Application of Percent-VoIP- Usage Factors 
 
a. The Company will determine the number of VoIP-PSTN Traffic minutes 

of use (MOU) to which interstate rates will be assessed by applying an 
originating Percent VoIP Usage (PVU) factor to the total intrastate access 
MOU originated by a Company end user and delivered to the Customer 
and by applying a terminating PVU factor to the total intrastate access 
MOU terminated by a Customer to the Company’s end user. 

 
b. The Customer will calculate and furnish to the Company an originating 

PVU factor representing the whole number percentage of the Customer’s 
total originating intrastate access MOU that the Customer exchanges with 
the Company in the LATA that is received from the Company and that is 
terminated in IP format and that would be billed by the Company as 
intrastate access MOU. 

 
c. The Customer will calculate and furnish to the Company a terminating 

PVU factor representing the whole number percentage of the Customer’s 
total terminating intrastate access MOU that the Customer exchanges with 
the Company in the LATA that is sent to Company and which originated 
in IP format and that would be billed by the Company as intrastate access 
MOU. 

 
d. The Customer shall not modify their reported PIU factor to account for 

VoIP-PSTN Traffic. 
 

e. Both the Customer provided originating PVU and the terminating PVU 
shall be based on information such as the number of the Customer’s retail 
VoIP subscriptions in the state (e.g. as reported on F.C.C. Form 477), 
traffic studies, actual call detail or other relevant and verifiable 
information which will be provided to the Company upon request. 

 
 
 
 
(M) Material moved from Page 19.  
(M1) Material moved to Page 19.2. 
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SECTION 3 – OBLIGATIONS OF THE CUSTOMER (CONT’D) 

Calculation and Application of Percent-VoIP- Usage Factors (Cont’d) 

 

f. The Customer shall retain the call detail, work papers, and information used 

to develop the PVU factors for a minimum of one year. 

 

g. The Company shall use default factors until such time as Customer supplies 

such factors.  For this purpose, Company will utilize a PVU equal to the 

percentage of VoIP subscribers in the state based on the Local Competition 

Report, as released periodically and/or such other reports as the Company 

deems appropriate and reasonable.  Under the Local Competition report 

methodology, the PVU will be the total number of incumbent LEC and non-

incumbent LEC VoIP subscriptions in a state divided by the sum of those 

reported VoIP subscriptions plus incumbent LEC and non-incumbent LEC 

switched access lines. 

 

3.4.7 The preceding section 3.4.6 will be applied to the billing of switched access 

charges to a Customer that is a local exchange carrier only to the extent that 

the Customer has also implemented billing of interstate access charges for 

VoIP-PSTN Traffic in accordance with FCC orders, rules and regulations. 

 

3.4.8 Initial Implementation of PVU Factors 

 a. If the PVU factors cannot be implemented in the Company’s billing systems 

by December 29, 2011, once the factors can be implemented the Company 

will adjust the Customer’s bills to reflect the PVU factors prospectively in 

the next bill period if the PVU factors are provided by the Customer to the 

Company prior to April 15, 2012. 

b. The Company may choose to provide credits based on the reported PVU 

factors on a quarterly basis until such time as the billing system 

modifications can be implemented. 

 

3.4.9 PVU Factor Update 

The Customer may update the PVU factors quarterly using the method set forth 

in 3.4.6.1.c, preceding. If the Customer chooses to submit such updates, it shall 

forward to the Company, no later than 15 days after the first day of January, 

April, July and/or October of each year, revised PVU factors based on data for 

the prior three months, ending the last day of December, March, June and 

September, respectively. The revised PVU factors will serve as the basis for 

future billing and will be effective on the bill date of each such month and shall 

serve as the basis for subsequent monthly billing until superseded by new PVU 

factors. No prorating or back billing will be done based on the updated PVU 

factors. 

 

(M) Material moved from Page 19.1. 

(M1) Material moved from Pages 19.3. and 19.4. 
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SECTION 3 – OBLIGATIONS OF THE CUSTOMER (CONT’D) 

 

3.4.10. PVU Factor Verification 

 

a. Not more than twice in any year, the Company may request from the 

Customer an overview of the process used to determine the PVU factors, the 

call detail records, description of the method for determining how the end 

user originates and terminates calls in IP format, and other information used 

to determine the Customer’s PVU factors furnished to the Company in order 

to validate the PVU factors supplied. The Customer shall comply, and shall 

reasonably supply the requested data and information within 15 days of the 

Company‘s request. 

 

b. The Company may dispute the Customer’s PVU factor based upon: 

 

•  A review of the requested data and information provided by the Customer, 

 

•  The Company’s reasonable review of other market information, F.C.C. 

reports on VoIP lines, such as F.C.C. Form 477 or state level results based 

on the F.C.C. Local Competition Report or other relevant data. 

 

• A change in the reported PVU factor by more than five percentage points 

from the preceding quarter. 

 

c. If after review of the data and information, the Customer and the Company 

establishes revised PVU factors, the Company will begin using those revised 

PVU factors with the next bill period. 
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SECTION 3 – OBLIGATIONS OF THE CUSTOMER (CONT’D) 
 

3.4.10. PVU Factor Verification (Cont’d) 
 

d. If the dispute is unresolved, the Company may initiate an audit. The 
Company shall limit audits of the Customer’s PVU factor to no more than 
twice per year.  The Customer may request that the audit be conducted by an 
independent auditor. In such cases the associated auditing expenses will be 
paid by the Customer. 

 
• In the event that the Customer fails to provide adequate records to enable 

the Company or an independent auditor to conduct an audit verifying 
the Customer’s PVU factors, the Company will bill the usage for all 
contested periods using the most recent undisputed PVU factors 
reported by the Customer. These PVU factors will remain in effect until 
the audit can be completed. 

 
• During the audit, the most recent undisputed PVU factors from the 

previous reporting period will be used by the Company. 
 
• The Company will adjust the Customer’s PVU factors based on the 

results of the audit and implement the revised PVU in the next billing 
period or quarterly report date, whichever is first. The revised PVU 
factors will apply for the next two quarters before new factors can be 
submitted by the Customer. 

 
• If the audit supports the Customer’s PVU factors, the usage for the 

contested periods will be adjusted to reflect the Customer’s audited PVU 
factors. 
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CENTURYLINK OPERATING COMPANIES TARIFF F.C.C. NO. 11 
 1ST REVISED TITLE PAGE 1 
 CANCELS ORIGINAL TITLE PAGE 1 
 
 ACCESS SERVICE 
  
  
 
 
 REGULATIONS, RATES AND CHARGES 
 

Applying to the provision of Access Services 
within a Local Access and Transport Area (LATA) 

or equivalent market areas for 
Connection to Interstate Communications Facilities 

for Customers within the operating territory of 
 

Qwest Corporation d/b/a CenturyLink QC 
in the State(s) of 

Arizona (AZ) (Company Code [CC] 5101) 
Colorado (CO) (CC 5102) 

Idaho (ID - Boise LATA) (CC 5103) 
Idaho (ID - Spokane LATA) (CC 5162) 

Iowa (IA) (CC 5141) 
Minnesota (MN) (CC 5142) 
Montana (MT) (CC 5104) 
Nebraska (NE) (CC 5143) 

New Mexico (NM) (CC 5105) 
North Dakota (ND) (CC 5144) 

Oregon (OR) (CC 5163) 
South Dakota (SD) (CC 5145) 

Utah (UT) (CC 5107) 
Washington (WA) (CC 5161) 
Wyoming (WY) (CC 5108) 

 
as provided herein 

 
 

Access Services are provided by means of wire, fiber optics, radio or  
any other suitable technology or a combination thereof. 

 
This Tariff replaces Qwest Corporation Tariff F.C.C No. 1. 

 
 
 
 
 
 
 
 
 
 
 
* This entire Tariff is issued under the authority of Special Permission No. 13-005. 
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CENTURYLINK OPERATING COMPANIES TARIFF F.C.C. NO. 11 
 1ST REVISED PAGE 2-87 
 CANCELS ORIGINAL PAGE 2-87 
  
 ACCESS SERVICE 
  
 2.  GENERAL REGULATIONS 

 
2.6 DEFINITIONS (Cont'd) 

 
End Office Switch 
 
The term "End Office Switch" denotes a local Company switching system where 
Telephone Exchange Service customer station loops are terminated for purposes 
of interconnection to trunks.  Included are Remote Switching Modules and 
Remote Switching Systems served by a host office in a different wire center. 
 
End User 
 
"End User" means any customer of an interstate or foreign telecommunications 
service that is not a carrier, except that a carrier (other than a telephone company) 
shall be deemed to be an "end user" when such carrier uses a telecommunications 
service for administrative purposes and a person or entity that offers 
telecommunications services exclusively as a reseller shall be deemed to be an 
"end user" if all resale transmissions offered by such reseller originates or 
terminates on the premises of such reseller. 
 
Entrance Facility 
 
The term "Entrance Facility" denotes (1) the dedicated Switched Access transport 
facility from the customer's premises or point of demarcation to the Company 
serving wire center or (2) the fiber optic cable from the Virtual Expanded 
Interconnection - Collocation (EIC) point of interconnection utilizing Company-
owned conventional single mode type of fiber optic cable to the Virtual 
interconnector-designated equipment. 
 
Entry Switch 
 
See "First Point of Switching". 
 
Envelope Delay Distortion (EDD) 
 
The term "Envelope Delay Distortion" denotes a measure of the linearity of the 
phase versus frequency of a channel. 
 
Equal Level Echo Path Loss (ELEPL) 
 
The term "Equal Level Echo Path Loss" denotes the measure of Echo Path loss at 
a 4-wire interface which is corrected by the difference between the send and 
receive Transmission Level Point (TLP).  [ELEPL = EPL - TLP (send) + TLP 
(receive)]. 
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 ACCESS SERVICE 
 
 6.  SWITCHED ACCESS SERVICE 
 
6.1 GENERAL 
6.1.2 RATE CATEGORIES (Cont'd) 
 
 B. Local Switching 
 
  The Local Switching rate category provides the local end office switching, end 

user line termination and intercept functions necessary to complete the 
transmission of Switched Access Communications to and from the end users 
served by the local end office. The Local Switching rate categories are described 
following.  Local Switching rates are set forth in 6.8, following.  The application 
of these rates with respect to the different types of service is as set forth in 6.7.1, 
following. 

 
 1. Local End Office Switching Functions 
 
 a. Common Switching 
 
  Common Switching provides the local end office switching functions associated 

with the various access switching arrangements.  The services arrangements 
(e.g., Features Group Arrangements and BSAs) are described in 6.2, following. 

 
  Included as part of Common Switching are various optional features and BSEs 

which the customer can order to meet its specific communications requirements.  
These optional features and BSEs are described in 6.3.1, following. 

 
 b. Transport Termination 
 
  Transport Termination provides for the lineside or trunkside arrangements which 

terminate the Switched Transport facilities.  Included as part of Transport 
Termination are various optional termination arrangements and BSEs.  These 
optional terminating arrangements and BSEs are described in 6.3.2, following. 

 
  The number of Transport Terminations provided for the lineside or trunkside 

arrangement will be determined by the Company as set forth in 6.5.8, following. 
  The number of transmission paths will be determined as set forth in 6.5.7, 

following. 
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 ACCESS SERVICE 
 
 6.  SWITCHED ACCESS SERVICE 
 
6.2 PROVISION AND DESCRIPTION OF SWITCHED ACCESS SERVICE 
 

Switched Access Service is provided in different serving arrangements.  The 
provision of each type of Switched Access Service requires transport facilities 
(Entrance Facilities, DTT facilities, and TST facilities for tandem routed traffic), 
multiplexing equipment and the appropriate local switching functions.  In 
addition, WATS Access Lines, as provided in Section 7, following, may, at the 
option of the customer, be provided for use with Lineside and Trunkside Access. 
 
Transmission Types (i.e., A1, B, B1 and C) have been identified for the provision 
of Switched Access Services.  The Transmission Types are dependent on the 
Interface Group and the routing of the service, i.e., whether the service is routed 
directly to the end office or via an access tandem.  The standard parameter limits 
for the Transmission Types are set forth in 6.4, following, and in Technical 
Reference GR-334-CORE. 
 
Serving arrangements are arranged for either originating, terminating or two-way 
calling, based on the customer end office switching capacity ordered.  
Originating calling permits the delivery of calls from Telephone Exchange 
Service locations to the customer's premises.  Terminating calling permits the 
delivery of calls from the customer's premises to Telephone Exchange Service 
locations.  Two-way calling permits the delivery of calls in both directions, but 
not simultaneously.  The Company will determine the type of calling to be 
provided unless the customer requests that a different type of directional calling 
is to be provided.  In such cases, the Company will work cooperatively with the 
customer to determine the directionality. 
 
There are various optional features and BSEs available with Switched Access 
Service.  These additional features are provided as Switched Transport, Common 
Switching, Transport Termination and Line Termination. 

 
Following are detailed descriptions of each of the available Switched Access 
Services.  Each service is described in terms of its specific physical 
characteristics and calling patterns, the transport provisioning, the transmission 
specifications with which it is provided, the optional features and BSEs available 
for use with it and the standard testing capabilities. 
 
The Common Switching, Transport Termination, and Line Termination optional 
features and BSEs, which are described in 6.3, following, unless specifically 
stated otherwise, are available at all Company end office switches. 
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